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   HIGH COURT FORM NO (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District : Sonitpur 

IN THE COURT OF MUNSIFF NO 1, TEZPUR , SONITPUR 

PRESENT---- Aklima Begum,AJS 

  Munsiff No1,  

Sonitpur  Tezpur 

Friday. the 27th  day of January 2017 

   Title Suit No  82/2016  

Anowar Ansari 

.......................Plaintiff 

 Must Tahera Begum..........................Defendant 

This suit coming on final hearing on 12/1/2017 in presence of  

Advocate for the plaintiff.......... Diptansu Sharmah and others 

Advocate for the defendant....... Not represented 

And having stood for consideration to this day, the court delivered the following 

judgment:- 

J U D G M E N T 

1. The plaintiff has instituted this suit for specific performance of contract for sale of 

suit  land and for recovery of vacant and khas possession, compensation and  for 

permanent injunction with alternative reliefs. 

 

2. The plaintiff’s case in brief is that defendant seized and possessed  schedule land 

.That on last part of December, 2013 the defendants offered to sell the schedule 

land to the plaintiffs as they were in need of money and after bargaining, the 

consideration was fixed at Rs 35,000/-. Accordingly on 23/12/2013 the defendant 

had executed a deed of agreement for the sale in favour of plaintiff before 
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Notary Public Smt. Karabi Kakati and after satisfied with the writings of the 

agreement which was drafted by Advocate Mouchumi Bhagawati and taking 

information from the defendants , plaintiff has paid 33,500/- out of total sale 

consideration of Rs 35,000/- in presence of witness Aamir Ahmed and Md 

Allauddin.  After receiving the advance amount the defendants have signed the 

agreement in presence of plaintiff and witnesses. The drafter and witnesses also 

signed in presence of both parties. The defendants promised to obtain necessary 

permission and thereafter to execute registered sale deed in favour of petitioner. 

The remaining amount of Rs 1,500/- is to be paid at the time of registration of 

original sale deed  and defendant promised to obtain necessary permission 

regarding execution of sale deed.  

 

3. The plaintiff further contended that after the execution of agreement the plaintiff 

on several occasions requested the defendants to execute the registered sale 

deed but defendants  failed to do so on the pretext of this or that reasons. On 

21/10/2014  the plaintiff along with Allauddin went to the house of defendant 

requested him to execute the sale deed after obtaining necessary permission. 

The defendants told that he will obtain necessary permission and will execute 

sale deed but failed to do so and  on 5/1/2015, 26/7/2015 , 14/3/2016 the 

plaintiff and Alauddin had visited the house of defendant and on 10/8/2016 he 

came to know that defendant did nothing for obtaining permission and showed 

his inability to execute the sale deed in favour of petitioner instead he told the 

plaintiff that he is about to sell the suit land to some other person. After the 

concluded contract of sale, the defendant is bound to sell the suit land to the 

plaintiff by accepting the balance consideration. 

 

It is stated that the plaintiff is ready and willing to perform his part of contract 

and ready and willing to pay the balance amount to defendants as per concluded 

contract of sale date 23/12/2013 but the defendant failed to perform his part of 

contract i.e to accept the balance sale consideration and to execute the sale 

deed. The plaintiff also prayed that if sale deed cannot be executed in favour of 

the plaintiff then alternative relief of recovery of advance money of Rs 33,500/- 
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with interest from the date of payment and damage may be granted. In view of 

the above circumstances the plaintiff has prayed for decree the suit  for specific 

performance of contract for sale of suit land and for delivery of possession of suit 

and also for  compensation and for damages.  

 

4. The defendant in this suit did not turn up to contest the suit even after due 

service of summon on him. Therefore suit proceeded ex-parte against the 

defendant vide order dated 4/11/2016. 

 

5. As there is no written statement filed by the defendant no issues were framed in 

this suit. However for sake of convenience the following point for determination 

is formulated in this suit. 

 

1) Whether the plaintiff is entitled to get any decree as prayed for? 

 

6. The plaintiff side adduced the evidence of two PWs including himself and 

exhibited the some documents in support of his case.  

 

I have heard the arguments advanced by the learned counsel for the plaintiff. I 

have perused the material on record. The material on record and submission 

made on behalf of the plaintiff have received due consideration of this court. 

 

7. Discussion,Decision and Reason thereof 

Point for determination-- Whether the plaintiff is entitled to get any decree as 

prayed for? 

8. In the present suit the defendant neither filed any written statement to rebut the 

version of the plaintiff and to deny the agreement nor cross examined the PW 1 

to shake the credibility of the witness. In absence of any pleading from the side 

of the defendant I have to consider the fact that whether the plaintiff is able to 

prove its case independently. 
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The plaintiff has examined himself as PW1 in support of his case and exhibited 

some document. PW 1 in his evidence in chief has supported and corroborated 

the averment of the plaint in toto by reiterating the fact of the plaint and  

deposed that defendant seized and possessed  the suit land. The plaintiff has 

exhibited the Jamabandi Copy of the suit land as Ext 2 which  shows the name of 

defendant as pattadar in respect of the suit land. The evidence of PW 1 remained 

un-assailed as defendant has not denied the same by taking part in the 

proceeding of the suit. Hence in view of the un-assailed evidence of PW 1 it can 

be safely held that defendant has sealable right over the suit land.  

 

9. The PW 1 further deposed that defendant seized and possessed  schedule land 

That on last part of December, 2013 the defendants offered to sell the schedule 

land to the plaintiffs as they were in need of money and after bargaining, the 

consideration was fixed at Rs 35,000/-. Accordingly on 23/12/2013 the defendant 

had executed a deed of agreement for the sale in favour of plaintiff before 

Notary Public Smt. Karabi Kakati and after satisfied with the writings of the 

agreement which was drafted by Advocate Mouchumi Bhagawati and taking 

information from the defendants , plaintiff has paid 33,500/- out of the total sale 

consideration of Rs 35,000/- in presence of witness. After receiving the advance 

amount the defendants have signed the agreement in presence of plaintiff and 

witnesses. The drafter and witnesses also signed in presence of both parties. The 

defendants promised to obtain necessary permission and thereafter to execute 

registered sale deed in favour of petitioner.  

 

The plaintiff has exhibited the  following documents in support of his claim. 

Ext 1 original   Agreement for sale of suit land executed by the defendants in 

favour of the plaintiff dated 23/12/2013. 

Ext 1(1),1(2) , 1(3)  and 1(4) are the thumb impression of the defendant   which 

the plaintiff knows as it was put in his presence and in presence of witnesses and  

defendant. 
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Ext. 1(5), 1(6) and 1(7) and Ext 1(8) are the   signature of the plaintiff. 

Ext. 1(9), is the thumb impression of the witness no 1 which the plaintiff knows 

as it was put in presence of plaintiff and witnesses, defendant and drafter. 

Ext. 1(10), is the thumb impression of the witness no 2 which the plaintiff knows 

as it was put in presence of plaintiff and witnesses, defendants and drafter. 

Ext. 1(11), is the signature of the drafter which the plaintiff knows as it was put 

in presence of plaintiff and witnesses and  defendant. 

 

The averment of plaintiff regarding execution of agreement for sale remained   

un-rebutted. The plaintiff as PW 1 is able to show that defendant had put 

signature in agreement for sale in his presence and in presence of  witnesses. 

The plaintiff is also able to show that witnesses had put their signature in 

presence of plaintiffs and defendants . The defendant failed to rebut the case of 

plaintiff and same remained un-assailed. Ext 1 fortifies that defendant executed 

agreement for sale of suit land. 

 

The plaintiff has adduced the evidence of witness no 2 of  Agreement for sale as 

PW 2 who has corroborated the averment of PW 1 and deposed that defendants 

have executed agreement for sale of suit land in favour of  plaintiffs. The PW 2 

also has exhibited the original agreement for sale as Ext 1 and his thumb 

impression as Ext 1(10). The PW 2 also exhibited the thumb impression of 

defendant as Ext 1(1),1(2) , 1(3)  and 1(4) which the he knows as it was put in 

presence of him, plaintiff and  witnesses and  drafter.. The PW 2 has exhibited 

the signature of the plaintiff as Ext. 1(5), 1(6) and 1(7) and Ext 1(8)   which he 

knows as it was put in presence of him, in presence of  witnesses and  

defendant.. PW 2 also exhibited the  signature  of the witness no 1 as Ext. 1(9), 

which he knows as it was put in presence of him, in presence of plaintiff and 

other witnesses and  defendants. 
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PW 2 has exhibited signature of drafter as Ext. 1(11), which was put in presence 

of him, in presence of plaintiff and other witnesses and defendant. The evidence 

of PW 2 also remained un-assailed. The PW 2 has proved that the plaintiff, 

defendant , witness no 2 and drafter had put their signature in presence of him. 

The plaintiff has proved the due execution of agreement for sale as per provision 

of section 67 of Evidence Act.  Hence evidence of PW 1 and PW2 and the above 

mentioned exhibits  it can be discerned that the plaintiff has fully proved that 

defendants have entered into an agreement for sale of suit land for a 

consideration of RS 35,000/- and out of the sale consideration Rs 33,500/- was 

paid by plaintiffs as earnest money. The plaintiffs and defendants have signed in 

presence of witnesses. The witness signed the agreement for sale in presence of 

plaintiff and defendant. The witness also signed in presence of the plaintiff. 

Hence due execution of Ext is proved by plaintiff though the Evidence of PW 1 

and PW 2  

10. The PW 1 and PW 2 in their evidence have deposed that after the execution of 

agreement the plaintiff on several occasions requested the defendants to execute 

the registered sale deed but defendants  failed to do so on the pretext of this or 

that reasons. On 21/10/2014, 5/1/2015, 26/7/2015,14/3/306 and 26/7/2016   

the plaintiff along with Allauddin went to the house of defendant requested him 

to execute the sale deed after obtaining necessary permission. The defendants 

told that he will obtain necessary permission and will execute sale deed but failed 

to do so and  defendants to make request but on that day the defendants 

showed his inability to execute the sale deed in favour of petitioner instead he 

told the plaintiff that he is about to sell the suit land to some other person. PW1 

and PW 2 have deposed that after the concluded contract of sale, the defendant 

is bound to sell the suit land to the plaintiff by accepting the balance 

consideration.  PW 1 has deposed that plaintiff is ready and willing to perform his 

part of contract and ready and willing to pay the balance amount to defendants 

as per concluded contract of sale date 23/12/2013 but the defendant failed to 

perform his part of contract i.e to accept the balance sale consideration and to 

execute the sale deed. The PW 2 also corroborated the evidence of PW 1 and 
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stated that plaintiff is ready and willing to perform his part of contract by paying 

balance consideration  but defendant failed to perform his part. After the 

concluded contract of sale, the defendant is bound to sell the suit land to the 

plaintiff by accepting the balance consideration. 

 

11.  The averment regarding agreement, payment of earnest money failure of 

defendant to perform his part and readiness and willingness of the plaintiff to 

perform his part of contract are fully proved by the plaintiff through the evidence 

of PW 1 and PW 2 which  remained un-assailed. There is nothing on record to 

show that what they deposed is not true or embellished. The evidence of PW1 

and PW 2 gets fortified by exhibits. As such I find the story of the plaintiff sided 

to be plausible and probable and convincing. Therefore the preponderance of 

probability lies in favour of plaintiff. 

 

 

After considering all the fact and circumstances of the case I am of the opinion 

that the plaintiff is able to prove his case hence entitled to get the decree of 

specific performance of contract for sale by paying the balance consideration of 

1,500/- to the defendant. The point for determination is answered in affirmative. 

      

O r d e r 

In conclusion the suit is decreed ex-parte with cost. The plaintiff is entitled to get 

the decree of specific performance of contract for sale of schedule land.. The 

plaintiffs shall pay the balance consideration of Rs 1500/- only to the defendant 

within thirty days from the date of the decree. The defendant shall execute and 

register the sale deed in respect of the suit land in favour of the plaintiff by 

accepting the said amount of balance consideration and give the possession of 

the suit land to the plaintiff. The plaintiff is also entitled to the cost of the suit. 

On failure of the defendant to execute the sale deed in favour of the plaintiff 
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after receiving the balance consideration the sale Deed will be executed and 

registered through court. 

Prepare a decree accordingly. 

The judgment is delivered in open Court and given under my hand and seal of 

this court on this 27th h day of  January 2017. 

 

 

 

 

 

 

 

Munsiff No 1  

Sonitpur Tezpur 
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APPENDIX 

(A) Plaintiff’s Witness 

1. PW-1 Anowar Ansari 

2. PW 2  Allauddin 

(B)Plaintiff’s Exhibits 

Ext 1 original   Agreement for sale of suit land executed by the defendants in 

favour of the plaintiff dated 23/12/2013. 

Ext 1(1),1(2) , 1(3)  and 1(4) are the thumb impression of the defendant   which 

the plaintiff knows as it was put in his presence and in presence of witnesses and  

defendant. 

Ext. 1(5), 1(6) and 1(7) and Ext 1(8) are the   signature of the plaintiff. 

Ext. 1(9), is the thumb impression of the witness no 1 which the plaintiff knows 

as it was put in presence of plaintiff and witnesses, defendant and drafter. 

Ext. 1(10), is the thumb impression of the witness no 2 which the plaintiff knows 

as it was put in presence of plaintiff and witnesses, defendants and drafter. 

Ext. 1(11), is the signature of the drafter which the plaintiff knows as it was put 

in presence of plaintiff and witnesses and  defendant. 

Ext  2  Jamabandi Copy of suit land  

(C) Defendants witness 

NIL 

 (D) Defendants exhibits 

NIL        

 

Munsiff No 1,  

Sonitpur, Tezpur. 
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